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(“HSR’).' Foll owi ng a hearing on opposi ng di spositive notions, the
district court entered final judgnent. It denied Wngate' s notion
to dismss and granted HSR s notion for partial sunmary judgnent,
declaring that HSR could pool Wngate's leased land wth

nei ghbori ng acreage and pay Wngate royalties on a pool ed basis.

Acting sua sponte, the court also held that HSR s past paynents to
W ngate cal cul ated on a non-pool ed basi s had been nmade voluntarily
and therefore could not be recaptured. It subsequently denied
HSR s notions to anend the judgnent and award attorney fees. Both
parties appeal ed. W now AFFIRM the district court’s fina
judgment in part, REVERSE it in part, and VACATE it in part. W
further VACATE the court’s denial of HSR s notion for attorney
fees. Finally, we REMAND for further proceedings consistent with
t hi s opinion.
l.

JimWngate owns property in Jefferson County, Texas. On My
29, 1998, he leased his undivided oil, gas, and mneral interests
in six tracts of land enconpassing 728.02 acres to Interstate Q|
Conpany (“Interstate”). Under the terns of the |ease ("Lease”),
Wngate is entitled to receive as a royalty 25%of the market val ue
of the natural gas produced on the |eased property. The Lease
grants Interstate (or its assigns) control of the remaining 75%

On July 17, 1998, Interstate assigned 50%of its interest under the

! Since the inception of this lawsuit, HSR was purchased by the
Kerr-McCGee Corporation. It is now known as the Kerr-MGee Rocky
Mount ai n Corporation. For the purposes of this opinion, however,
we wll refer to the corporation as HSR
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Lease to HSR, 37.5%to Aspect Resources, LLC (“Aspect”), and 12.5%

to Esenjay Exploration, Inc. (“Esenjay”). HSR operates the
drilling operations on the | eased property.
A

Anong ot her terns, Paragraph 12 of the Lease expressly grants

the |l essee the right to pool the leased Iand with adjacent tracts

to form*“one or nore drilling or production units”:?
Subject tothe limtations hereinafter set forth, Lessee
is hereby given the power and right, . . . wthout
Lessor’s joinder or further consent, to at any tinme . . .
pool and unitize the |leasehold estate . . . wth the
rights of the third parties, if any, in all of the |and
described herein and with any other land . . . whether

owned by Lessee or sonme other person, firm or
corporation, so as to create by such pooling and

unitization one or nore drilling or production units,
when to do so would, in the sole judgnent of the Lessee,
pronote the conservation of oil, gas or other liquid

hydr ocar bons.

This right to pool is subject to a requirenent that the | essee pool

all | eased | and:

Lessee shall not be granted the right to pool any of the
| eased prem ses for the drilling of or production from
any well Jlocated on the |eased premses which is
anticipated to be classified, or ultimately classified,
as a “gas” well by the governnental entity having

2 In the oil and gas |ease context, “pooling” refers to the

aggregation of various tracts of |land for the purpose of creating
a larger tract that wll allow for drilling in accordance wth
spaci ng regul ations and “prevent the physical and econom c waste
t hat acconpanies the drilling of unnecessary wells.” 6 Patrick H
Martin & Bruce M Kranmer, 6 Wlliams & Meyers Ol & Gas Law § 901
at 1, 3 (2001). Parties with land included in a pooled unit
typically each obtain an undivided ownership interest in the
royalties earned fromthe unit, and royalties are distributed in
proportion to each parties’ contributed acreage. See Sout heastern
Pipe Line Co. v. Tichacek, 997 S.W2d 166, 170 (Tex. 1999) ( “The
primary |egal consequence of pooling is that production and
operations anywhere on the pooled unit are treated as if they have
t aken place on each tract within the unit.”).
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jurisdiction over sane unless all of the | eased prem ses
is located either within the pooled unit for such well or
within a wunit for another gas well producing in
commercially paying quantities fromthe same formation.

This paragraph also imts pooled units to 176 acres in size:

Each such drilling or production unit shall not exceed

one hundred sixty (160) acres, plus an acreage
tol erance not to exceed ten per cent (10@@ of one hundred
sixty (160) acres, when created for the purposes of
drilling for or producing gas fromwells drilled to a
depth of 10,000 feet or |ess.

Paragraph 5 of the Lease allows the | essee to release those
portions of the |eased | and not included in producing units:

[Djuring the primary termonly, and after the discovery
and production of oil, gas or other |iquid hydrocarbons
i n paying quantities on the | eased prem ses, Lessee shal
either (1) devel op the acreage retai ned hereunder by the
drilling of additional wells at one hundred ei ghty (180)
day intervals as hereinafter provided, (2) rel ease those
portions of the land covered hereby not included in a
producing unit or units, or (3) Lessee may in lieu of
such drilling or release naintain this | ease in force and
effect during the primary term as to any |and covered
her eby which is not included in a producing unit (either
oil or gas) by the paynment of the proportionate part of
the delay rentals provided herein as to the acreage not
then included in a producing unit or units.

Finally, Paragraph 9 of the Lease allows the lessor to
term nate the Lease upon thirty days notice of the | essee’s failure
to pay royalties “for any reason other than a good faith attack or
adverse claimagainst the title or interest of Lessor.”

B

On March 5, 2000, HSR conpleted drilling a 9,925-foot wel
(the “Wngate No. 1 Well”) on Wngate’s property. On March 22,
2000, HSR filed a unit declaration creating a pool ed area descri bed

as the “HS Resources-Wngate et al Unit” (“HSR-Wngate Unit”) for



t he purpose of gas production fromthe Wngate No. 1 Well.® The
HSR- W ngate Unit consists of five tracts of | and enconpassing 176
acres. The declaration shows that the five tracts consist of
87.09, .89, 70.25, 16.84, and .93 acres. The record evi dence shows
t hat Wngate owns 100%of the gas rights in the 87.09- and . 89-acre
tracts; 20%of the gas rights in the 70.25-acre tract (i.e., 14.05
net acres); 40% of the gas rights in the 16.84-acre tract (i.e.,
6. 74 net acres); and 0% of the .93-acre tract. Thus, although he
owns 175.07 acres of the land included in the HSR-Wngate Unit, his
contribution to the unit amobunts to only 108.77 net acres when his
gas rights in those 175.07 acres are considered. In other words,
W ngate controls only 61.8% of the gas produced by the unit.*

On March 29, 2000, Wngate objected to the formation of the
HSR-Wngate Unit, claimng it violated the terns of the Lease
because it did not incorporate all his |eased property. The
Wngate No. 1 Well began producing gas on April 24, 2000. On My
2, 2000, HSR, Aspect, and Esenjay filed a release of all |and
| eased fromWngate that was not included in the HSR-Wngate Unit.
On the sanme day, HSR filed a supplenental wunit declaration
confirmng the HSR-Wngate Unit.

On May 4, 2000, Wngate sued HSR in Texas state court (“State

Lawsuit”), asserting that the formati on of the HSR-Wngate Unit was

® Thi s decl arati on was execut ed on Septenber 14, 1999, but it was
not filed in the Jefferson County, Texas, clerk’s office unti
March 22, 2000.

* Wngate states w thout any evidentiary support that only 87.09
acres of his land is included in the unit.
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invalid under the ternms of the Lease. After he filed the State
Lawsuit, but not as a part of it, Wngate demanded HSR pay him
royalties on the Wngate No. 1 Well as if the well were not part of
a pooled unit. The difference in the calculation of royalties is
significant: paynent on a non-pooled basis anounts to 25% of the
mar ket val ue of all the gas produced by the well, whereas paynent
on a pool ed basis ambunts to 25%of the gas attributed to his 61.8%
stake in the HSR-Wngate Unit. Wngate threatened to term nate the
Lease if HSR refused to pay himon a non-pool ed basis. Faced with
this threat, HSR sent Wngate a check for $1,283,309.31, which
i ncluded royalties cal cul ated on a non-pool ed basis plus interest.
A letter acconpanying the check clearly stated that HSR was payi ng
the anmount wunder protest and reserved its right to sue for
overpaynment if the Lease was determned to all ow pooling.®> Wngate
subsequently entered into a settl enent agreenent and covenant not
to sue with Aspect and Esenjay. Wngate voluntarily dism ssed the
State Lawsuit on January 2, 2001

HSR t hereafter paid Wngate royalties on a non-pool ed basi s as
toits interest and on a pool ed basis as to Aspect’s and Esenjay’s
interests. Wngate again threatened to termnate the Lease if he
was not paid solely on a non-pooled basis. HSR then began to pay
royalties, again under protest, on a non-pooled basis as to the
entire | ease.

On May 18, 2001, HSR sued Wngate in federal court, seeking

(1) a declaration that pooling was proper under the ternms of the

® HSR contends it overpaid Wngate in excess of $800, 000.
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Lease, (2) the recapture of its past paynents to Wngate i n excess
of royalties calculated on a pool ed basis, and (3) attorney fees.
In response to HSR s conplaint, and instead of filing an answer,
W ngate noved to dismss pursuant to Rule 12 (b)(1), (6), and (7)
of the Federal Rules of Cvil Procedure, arguing that HSR had
failed to join the other parties with property interests in the
HSR-Wngate Unit. HSR noved for partial summary judgnent on the
l[imted question of whether the Lease allowed pooling. Wngate
responded to HSR' s notion but still did not file an answer. HSR
al so noved for a prelimnary injunction ordering Wngate to set
aside the noney at issue in the recapture claim

The district court heard argunents on the parties’ dispositive
notions but not on HSR' s notion for a prelimnary injunction. It
subsequently denied Wngate's notion to dismss, concluding that
“the other nmenbers of the Wngate Unit do not have a stake in this
litigation, and the plaintiff is not required to join them” It
simul taneously granted HSR s notion for partial summary judgment,
hol di ng that the Lease al |l owed for pooling and paynent of royalties
on a pooled basis. Acting on its own initiative, the court also
hel d that HSR s $1, 283, 309. 31 paynent was voluntary and coul d not
be recaptured. Finally, it dismssed HSR s prelimnary injunction
noti on as noot based on its recapture ruling.

HSR noved the district court to anend the judgnent as to its
recapture claim offering evidence supporting its argunent that its
payments on a non-pool ed basi s had been nade under protest and were

not voluntary. HSR also noved for $169, 164.44 in attorney fees.



Wngate untinely noved the court to anmend the judgment. The
district <court denied HSR s post-judgnent notions wthout
di scussion. It altogether ignored Wngate' s post-judgnment notion.
These appeal s fol | owed.

.

We face three issues. First, Wngate chall enges the district
court’s denial of his notion to dismss. Next, both parties
challenge different aspects of the court’s summary judgnent
decision. Finally, HSR chall enges the court’s denial of its notion
for attorney fees.

A

Wngate noved pursuant to Rule 12(b)(7) to dismss HSR s
awsuit for failure to join the other owners of |and and gas
interests in the HSR-Wngate Unit (“Royalty Omers”). Rul e
12(b)(7) allows dismssal for “failure to join a party under Rule
19.7° Rule 19 provides for the joinder of all parties whose
presence in a lawsuit is required for the fair and conplete
resolution of the dispute at issue.’” It further provides for the
dism ssal of litigation that should not proceed in the absence of

parties that cannot be joined. ® W review “a district court’s

® Fed. R Gv. P. 12(b)(7).

" Fed. R Civ. P. 19(a); Pulitzer-Polster v. Pulitzer, 784 F.2d
1305, 1308 (5th Cir. 1986) (“The federal rules seek to bring all
persons that nmay have an interest in the subject of an action
together in one forum so that the lawsuit can be fairly and
conpl etely disposed of. In accord with this goal, Rule 19 seeks to
bring into a lawsuit all those persons who ought to be there by
requiring joinder” (citations omtted)).

®  Fed. R Cv. P. 19(b); Pulitzer-Polster, 784 F.2d at 1308.
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decision to dismss for failure to join an indispensable party
[under Rule 19] . . . under an abuse-of-discretion standard.”® W
therefore review the district court’s denial of Wngate's Rule
12(b)(7) notion for abuse of discretion.

Rule 12(b)(7) analysis entails two inquiries under Rule 19.
The court nust first determ ne under Rule 19(a) whether a person
shoul d be joined to the lawsuit. |If joinder is warranted, then the
person wi || be brought into the lawsuit. But if such joinder would
destroy the court’s jurisdiction, then the court nust determ ne
under Rul e 19(b) whether to press forward wi thout the person or to

dismiss the litigation. '

Factors to consider under Rule 19(b)
include “(1) prejudice to an absent party or others in the | awsuit
from a judgnment; (2) whether the shaping of relief can |essen
prejudice to absent parties; (3) whether adequate relief can be
given without participation of the party; and (4) whether the
plaintiff has another effective forumif the suit is dismssed.”"

In this case, the district court correctly determ ned that the
other Royalty Owners need not be joined. In the context of

litigation over one lessor’s contribution to a pooled unit, the

® Pulitzer-Polster, 784 F.2d at 1309 (explaining that “Rule 19’s
enphasis on a careful examnation of the facts means that a
district court will ordinarily be in a better position to nake a
Rul e 19 decision than a circuit court would be.”).

 1d.; see also 5A Charles Alan Wight & Arthur R Mller,
Federal Practice & Procedure 8§ 1359, at 425 (2d ed. 1990).

" Cornill Ins. PLCv. Valsams, Inc., 106 F.3d 80, 84 (5th Gir.
1997) (citing Fed. R Civ. P. 19(b)); see also 5A Wight & Ml ler,
Federal Practice & Procedure § 1359, at 426 (“The burden is on the
novi ng party to showthe nature of the unprotected interests of the
absent parties.”).




presence of the other lessors is not required unless the judgnent
“effectively precludes them fromenforcing their rights and they

are injuriously affected by the judgnment.”*

In this case, joinder
of the other Royalty Omers was not warranted because the |eases
they entered into with Interstate required that they be paid
royalties on a pooled basis regardless of whether the unit was
determned to be valid or invalid as to any other owner. Qur
review of these | eases, which are included in the record, supports
the district court’s conclusion. Accordingly, we agree that the

outcome of this litigation wll not affect—tet alone adversely

affect—+the rights of other Royalty Omers.™ The district court did

2 Hilton v. Atlantic Refining Co., 327 F.2d 217, 219 (5th Cir
1964) .

¥ W reject Wngate's argunent that the doctrine of cross-
conveyance requires joinder. See Veal v. Thomason, 159 S. W 2d 472,
476-77 (Tex. 1942) (holding that a party’s contribution to a pool ed
unit effectively conveys an undivided interest in the party’'s
royalties to each of the other contributors, such that all the
contributors’ interests are at stake in a lawsuit concerning any
one contributionto the unit); see also 6 Martin & Kraner, Wllians
& Meyers Ol & Gas Law § 930.8, at 576-79 (discussing the cross-
conveyance doctrine under Texas |aw). As the district court
correctly determ ned, the |anguage of the Lease places this case
squarely within the exception to the doctrine outlined in Southland
Royalty Conpany v. Hunble G| & Refining Conpany, 249 S.W2d 914,
916- 17 (Tex. 1952) (allow ng parties to avoid the cross-conveyance
of interests by contract). Furthernore, the Texas cases W ngate
cites in support of his position predate the revision of Rule 39 of
t he Texas Rul es of Civil Procedure, which brought the Texas rule in
line with Rule 19 of the Federal Rules. To the extent that Vea
and its progeny previously wuld have required joinder under the
cross-conveyance doctrine, they have been superseded by the
revision of Texas’ Rule 39. See Sabre Gl & Gas Corp. v. G bson,
72 S.W3d 812, 816 (Tex. App. 2002) (“Although [the other royalty
owners] had an interest in that their share of the production from
the pooled unit would be affected, [their] presence . . . was not
necessary to determne [the issues of the case].”).
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not abuse its discretion in denying Wngate’s notion to dismiss.™

B.

Both parties challenge aspects of the district court’s grant
of summary judgnent. Wngate contends that the ruling was
premature and, in any event, inproperly concluded that the HSR-
Wngate Unit was valid under the Lease and that HSR owed royal ties
only on a pool ed basis. HSR argues that the court inproperly found
that its prior paynents of royalties to Wngate calculated on a
non- pool ed basis were voluntary and coul d not be recaptured.

1.

We review a grant of summary judgnent de novo, applying the
sane standard as below. ®* Summary judgnment is appropriate only if
the novant denonstrates that there are no genuine issues of
material fact and that it is entitled to a judgnent as a matter of

16

I aw. W |ikew se review matters of contract interpretation de

novo.' “We will not set aside a district court’s factual findings,
unl ess they are clearly erroneous.”'®
2.

As we st ated above, Wngate noved to dismiss inlieuof filing

4 Because the other Royalty Owners are not indispensable

parties, there was no basis on which to di sm ss under Rule 12(b) (1)
or (b)(6).

' GeoSouthern Energy Corp. v. Chesapeake Qperating lInc., 274
F.3d 1017, 1020 (5th G r. 2001).

' Fed. R Gv. P. 56(c).

Y T.L. James & Co. v. Traylor Bros., lInc., 294 F.3d 743, 746
(5th CGir. 2002).

® |d. (quotations and citations omtted).
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an answer to HSR' s conplaint. Wngate conplains that the district
court’s sinmultaneous denial of his notion and grant of summary
j udgnment for HSR on the contract interpretation issue prevented him
fromfiling an answer to HSR s conplaint. |In essence, he contends
that the court denied himnotice before entering final judgnent.
This claim of error is neritless. Rule 56 permts a notion for
sumary judgnent to be made “at any tinme after the expiration of 20
days from the commencenent of the action or after service of a

n 19 Hence, an answer is not a

nmotion for summary judgnent.
prerequisite to the consideration of a nmotion for summary
judgment.?® Furthernore, the record shows that Wngate responded
to HSR' s notion for partial summary judgnment and appeared at the
hearing on the parties’ respective notions. Gven these facts,
Wngate had clearly made an appearance in the suit and therefore
was not denied notice or an opportunity to be heard before the

entry of final judgnent.?

Accordingly, the district court did not
err in deciding HSR s notion for partial summary judgnment at the
sane time it disposed of Wngate’s notion to di sm ss.

3.

HSR raises a sonmewhat simlar conplaint, arguing that the

¥ Fed. R CGv. P. 56(a).

20 See First Am Bank, N.A. v. United Equity Corp., 89 F.R D. 81,
87 (D.D.C. 1981).

?l See Jones v. Sheehan, Young & Culp, 82 F.3d 1334, 1340 (5th
Cir. 1996) (“In determ ning whether conduct is sufficient to be
consi dered a general appearance, the focus is on affirmati ve action
that inpliedly recognizes the court’s jurisdiction over the
parties.”).
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district court deprived it of an opportunity to be heard before
granting sunmary judgnment for Wngate on the question of whether it
could recapture the royalty paynents it had nade on a non-pool ed
basi s. Unli ke Wngate's conplaint, however, HSR s conplaint
concerns the court’s resolution of an issue that neither party had
yet asked it to resol ve.

Adistrict court may enter sunmary judgnent sua sponte so | ong
as the losing party has notice and an opportunity to conme forward
with evidence.?” This requirement follows fromthe rule that a
nmotion for summary judgnent “shall be served at |east 10 days

before the time fixed for the hearing.”?

The purpose of such a
requirenent is self-evident: it “enables the non-novant to place
all the evidence supporting its position into the record so that a
review ng court can deci de whet her the non-novant has denonstrated
n 24

the existence of a genuine dispute regarding a material fact.

We have stated that any “reasonabl e doubts” about whether a non-

2 Celotex Corp. V. Catrett, 477 US. 317, 326 (1986)
(“[Dlistrict courts are wi dely acknowl edged to possess the power to
enter summary judgnents sua sponte, so long as the | osing party was
on notice that she had to cone forward with all of her evidence.”);
Arkwight-Boston Mrs. Miut. Ins. Co. v. Aries Marine Corp. , 932
F.2d 442, 445 (5th Cr. 1991) (“[D]istrict courts can definitely
grant summary j udgnent sua sponte, upon proper notice to the
adverse party.”); see also 10 C A Wight, A Mller, & M Kane,
Federal Practice and Procedure § 2720, at 28-29 (1983); 11 Janes
Wn Moore et al., More's Federal Practice § 56.10[2][b], at 56-49.

* Fed. R CGv. P. 56; see also Balogun v. I.N.S., 9 F.3d 347
352 (5th Cr. 1997) (“Wen granted sua sponte, sunmary judgnent is
governed by Rule 56's requirenent of ten days notice and an
opportunity to respond.”).

 NL Indus., Inc. v. GHR Energy Corp., 940 F.2d 957, 965 (5th
Cr. 1991).
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movant received notice nust be resolved in favor of that party.

In this case, the record clearly shows that HSR had neither
noti ce nor an opportunity to present evidence before the district
court held that it had voluntarily made the disputed royalty
paynments and that it could not recapture anything from Wngate
The first time the specter of the voluntariness of HSR s paynent
arose was during the hearing on the parties’ dispositive notions,
and even then it was nentioned only in passing by the court. W
find that the court’s fleeting comment did not provide sufficient
notice to HSR that it intended to dispose of the recapture issue.
More to the point, the court afforded HSR no opportunity to present
evi dence on the recapture issue before it ruled. Accordingly, we
hold that the district court’s recapture ruling was erroneous.

In order to snooth the way on remand, we turn briefly to the
| aw controlling the i ssue of whether HSR s paynents to Wngate were
vol untary. The district court’s ruling rested on an inconplete
statenment of this |aw It is true that noney voluntarily paid
cannot be recovered in the absence of fraud, duress, or

6

conpul sion.?® It is also true that “[this] rule applies even though
np

t he payor protests at the time against his liability.”? But “what

* See id.

% Arkwright-Boston, 932 F.2d at 447 (“*[Money voluntarily paid
with full know edge of all of the facts . . . cannot be recovered
back, although it was paid upon a void or illegal demand or upon a

claim which had no foundation in fact and was paid wthout
consideration.’” (quoting Tyler v. Tyler, 742 S. W 2d 740, 743 (Tex.

App. 1987))).

2T \West Tex. State Bank v. Tri-Service Drilling Co., 339 S.W2d
249, 253 (Tex. App. 1960).
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constitutes a voluntary paynent depends upon whether the facts in
a particular case indicate an intention on the part of the payor to

28

wai ve his rights.” For exanple, “a paynent nade wth a

reservation of the right to bring suit for recovery is not a

voluntary paynent.”?®

Accordingly, it would appear that HSR s
paynents to Wngate may be recoverabl e as havi ng been i nvoluntarily
made. **  \Wether HSR intended to waive its overpaynent claim
however, is a question best left to be answered on remand. *

4.

As we expl ai ned above, the district court declared that the
Lease allowed HSR to pool Wngate’'s land with that of adjacent
property owners to create the HSR-Wngate Unit. Wngate attacks
this ruling fromtwo angles. First, he argues that it is contrary
to the express terns of the Lease. Second, he argues that the HSR-
Wngate Unit was fornmed in bad faith. W reject both argunents.

Under Texas |law, oil and gas | eases are interpreted |ike other

contracts.® Qur job in construing unanbi guous | ease terns is to

28 1d.: see al so Arkwri ght-Boston, 932 F.2d at 447; Spring Branch
Bank v. Mengden, 628 S.wW2d 130, 136 (Tex. App. 1981).

2 \West Tex. State Bank, 339 S.W2d at 253.

® Furthernore, it follows fromthe |law we have cited that the
guestion of whether a paynent was made under duress, fraud, or
conpul sion will arise only if the payor cannot prove its paynents
were involuntary. Spring Branch Bank, 628 S.W2d at 137 (“Only if
plaintiff does not succeed in proving involuntary paynent or |ack
of intent to waive nust he plead and prove duress, fraud or
conpul sion in order to recover.”).

% Based on our holding, we need not consider whether the

district court erred in denying HSR s notion to amend judgnent.

%2 Sabre Ol & Gas, 72 S.W3d at 816.
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“ascertain the parties’ intentions as expressed in the lease.”®

We nmust determ ne the nmeaning of a given part within the context of
the entire | ease, so that the sections harnoni ze with one anot her. *

“A |l essee has no power to pool without the |essor’s express
aut hori zation, which is usually contained in the |ease’'s pooling
cl ause. For pooling to be valid, it nust be done in accordance

with the method and purposes specified in the |ease.” *°

W ngat e
argued bel ow that the Lease prevented HSR from pooling unless it
pooled all 728 acres within either the pooled unit (i.e., the
Wngate Well Unit) or within another commercially producing unit.
The district court rejected this argunent. It interpreted the
Lease’s authorization of pooling to be Iimted by the provision
that required pooled units to be no |arger than 176 acres, and it
interpreted the Lease to allow HSR to rel ease those portions of the
| eased acreage not included in a producing unit. Readi ng these
provisions together, the court stated, “if +the contract is
har noni zed, and the pooling provision is read in conjunction with
the release provision, there is no discrepancy or ambiguity.”?®
After careful study of the docunent, we agree with this readi ng of

the Lease and adopt it as our owm. Wngate’'s proposed readi ng of

the Lease is internally inconsistent, at once recognizing that the

% |d. at 816-17 (citing Heritage Resources, Inc. v. NationsBank,
939 S.W2d 118, 121 (Tex. 1996)).

% 1d. at 817 (citing Heritage Resources, 939 S.W2d at 121).

% Sout heastern Pipe Line, 997 S.W2d at 170.

% District Court Opinion at Bates 146 (citing Coker v. Coker
650 S.W2d 391, 393 (Tex. 1983).
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Lease all ows pooling but requiring any pooled unit to include al
728 acres of |eased | and—sonething that is expressly disallowed by
ot her Lease provi sions.

Wngate' s second tack provides for no snoother sailing. “A
| essee’ s pooling decision will be upheld unless the | essee pools in
bad faith.”? The consequence of bad-faith pooling is that
“production will be considered to take place only on the actua

tract upon which it occurs.” *

W ngate asserts that there is a
genui ne i ssue of material fact as to whether HSR s pool i ng deci si on
was made in bad faith. In particular, Wngate argues that HSR
acted in bad faith by releasing the unpooled |land only after the
Wngate Well started producing. This argunent is neritless. The

rel ease provision clearly required HSR, after the discovery and

production of gas, either to develop the | eased acreage by drilling

additional wells at 180-day intervals or to rel ease those portions
of the land not included in a producing unit. HSR decl ared the
Wngate Well Unit on March 22, 2000.%* The Wngate Well began
produci ng on April 24, 2000. HSR rel eased t he unpool ed | and on May
2, 2000. Hence, under the plain terns of the rel ease provision,
HSR properly released the wunused land wthin 180 days of
producti on. I ndeed, it did so wthin about two weeks of

producti on. Under these facts, HSR s actions sinply do not

%" Sout heastern Pipe Line, 997 S.W2d at 170.
% ] d.

% Wngate attenpts to make hay out of the fact that HSR executed
the HSR-Wngate Unit declaration on Septenber 14, 1999. But that
decl arati on was not effective until it was filed on March 22, 2000.
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constitute bad faith. Because Wngate identifies no evidence to
the contrary, we conclude that there is no genuine issue of
material fact on the question of bad faith.

We hold that the district court correctly determ ned that HSR
had authority under the Lease to pool and, therefore, that the
district court correctly declared that HSR owed Wngate royalties
on a pool ed basi s.

C.

Finally, HSR contends that the district court erred in denying

it attorney fees pursuant to both the terns of the Lease and Texas

% Because our holding requires that we remand for further

I aw.
proceedi ngs, the issue of attorney fees will need to be revisited.
Accordingly, we vacate the court’s order regarding attorney fees.
We further instruct the court to provide reasons for its decision

regardi ng such fees when it takes up the issue on remand.*

[l
For the foregoing reasons, we AFFIRM the district court’s
final judgment in part, REVERSE it in part, and VACATE it in part.
In particular, we AFFIRMthe court’s denial of Wngate's notion to
dismss; AFFIRMits grant of summary judgnent that the Lease all ows

pool i ng and provides for paynent of royalties on a pool ed basis;

“ Tex. Gv. Prac. & Rem Code Ann. § 38.001(8) (Vernon 1986).

* See Schwarz v. Folloder, 767 F.2d 125, 131 (5th Cir. 1985)
(“[T]he trial court nust give reasons for its decisions regarding
attorney fees; otherw se, we cannot exercise neani ngful review ”).
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REVERSE its sua sponte grant of summary judgnment that HSR cannot

recapture its paynents to Wngate made on a non-pool ed basis; and
VACATE its dismssal of HSR s notion for prelimnary injunction.
We further VACATE the court’s denial of HSR s notion for attorney
fees. Finally, we REMAND for further proceedings consistent with

t hi s opinion.

AFFI RVED in part; REVERSED in part; VACATED in part; and REMANDED.
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